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instrument was not a bill of exchange; Hannay v. Guaranty Trust 
Co. (C. C. 1911), 187 Fed. 686; but on appeal a new trial was ordered 
on the ground that the case was to be determined by English law. 
In the present suit brought to determine the nature of the instru- 
ment, it was held that New York law governed, and that under that 
law the instrument was a conditional order of assignment and not a 
negotiable instrument. Guaranty Trust Oo. of New York v. Hannay 
& Co. [1918] 1 K. B. 43. 

Since the essential characteristic of a negotiable bill or note is 
certainty in amount, the sum to be paid cannot depend on any con- 
tingency. The negotiability of a mercantile instrument is not im- 
paired, however, by a reference therein to a fund out of which the 
acceptor or holder may reimburse himself, Union Bank of Bridge- 
water v. Spies (1911) 151 Iowa 178, 130 N. W. 928; First Nat'l. Bank 
of Hutchinson v. Leighton (1906) 74 Kan. 736, 88 Pac. 59, unless 
the fund is to be the sole source of payment, Hefiin Gold Mining Co. 
v. Hilton (1899) 124 Ala. 365, 27 So. 301, when, it seems, the order 
to pay is conditioned either upon the existence of the fund or the 
amount realized therefrom. Carlos v. Fancourt (1794) 5 Durn. & E. 
482; 1 Daniel, Neg. Inst. (6th ed.) § 50. Thus, it is submitted, the 
result reached in each case would depend upon the construction of 
the words used. See Munger v. Shannon (1874) 61 N". T. 251. 
Where the language can be so construed as to show that the order is 
drawn generally upon the personal credit of the drawer, the designa- 
tion of a fund will have no effect upon negotiability. Schmittler v. 
Simon (1886) 101 N. T. 554, 5 N. E. 452; 1 Daniel, op. cit. § 51. 
Nor will the additional fact that an instrument representing the col- 
lateral fund is attached to the draft, have any effect thereon, Barker 
v. Sartori (1911) 66 Wash. 260, 119 Pac. 611; see 18 Columbia Law 
Eev. 167, unless the draft contains a stipulation that the collateral 
should be the source of payment. Allison v. Hollembeak (1908) 138 
Iowa 479, 114 N. W. 1059- It has also been held, therefore, that the 
purchaser of a bill of exchange with a bill of lading attached does 
not become liable to an acceptor who has paid the hill, for a breach 
of warranty in regard to such bill of lading. Tolerton & Stetson Co. 
v. Anglo-Calif ornian Bank (1901) 112 Iowa 706, 84 N. W. 930; 
Williston, Sales § 435. The court, however, in the instant case seems 
to have misinterpreted the American law, relying on cases, Brill v. 
Tuttle (1880) 81 N. T. 454; Lowery v. Steward (1862) 25 N. T. 539, 
which are clearly distinguishable on their facts; but the result reached 
may perhaps be justified in view of the prior adjudication as to the 
character of the bill in suit. 

Chattel Mortgages — Appropriation by Mortgagee to His Own Use. 
— The defendant mortgaged a horse and mule to the plaintiff with a 
provision that the defendant should retain possession until default. 
On default the plaintiff was entitled to take possession, sell, and apply 
the proceeds to the mortgage debt. The plaintiff took possession of 
the horse upon default, but appropriated it to his own use. In an 
action for the mule by the mortgagee, the issue was the amount to 
be credited on the mortgage debt for the appropriation of the 
horse. Held, the value of the horse at the date of seizure should be 
credited on the mortgage debt. Bentz v. Crosby (S. C. 1918) 94 
S. E. 1053. 

Since in a few jurisdictions, a chattel mortgagee has only a lien, 
and the mortgagor's title is not divested until foreclosure, a wrongful 
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taking by the mortgagee will constitute a conversion. Gould v. 
Armagost (1896) 46 Neb. 897, 65 N. W. 1064, Bichter v. Buchanan 
(1907) 48 Wash. 32, 92 Pac. 782. The majority rule is, however, 
that the mortgagee holds the legal title conditional upon payment of 
the mortgage debt; Holmes v. Bell (1849) 57 Mass. 322; HeyUmd v. 
Badger (1868) 35 Cal. 404; Jones, Chattel Mortgages (5th ed.) § 1; 
and upon default the absolute legal title vests in the mortgagee 
subject to the mortgagor's right in equity to redeem, Jones, op. cit. 
§ 699, or to compel an accounting after a sale of the property. Beese 
v. Lyon (1883) 20 S. C. 17. Moreover, since the mortgagee may take 
possession on default, Jones, op. cit. § 705, he cannot convert the 
property after taking such possession in a jurisdiction where he 
has legal title, Burdick v. Mc Tanner (N. Y. 1846) 2 Denio 170; 
Holmes v. Bell, supra, as the court intimated in the principal case. 
Yet some courts regard an improper sale by the mortgagee, after 
default, as a conversion. Kellogg v. Malick (1905) 125 Wis. 239, 
103 N. W. 1116. Such conversion discharges the mortgage debt to 
the value of the property when possession is taken. Hartman v. 
Bingenberg (1889) 119 Ind. 72, 21 N. E. 464; see Powell v. Oagnon 
(1893) 52 Minn. 232, 53 N. E. 1148. If the mortgagee who takes 
possession after default retains possession and appropriates the prop- 
erty to his own use the mortgage debt is deemed satisfied to the 
value of the property when possession is taken, In re Haake (1872) 
11 Fed. Cas. No. 5,883; see Priddy v. Miners', etc., Bank (1908) 132 
Mo. App. 279, 111 S. W. 865. Therefore, the result reached in the 
principal case is the same whether the retention of possession and 
the appropriation of the property to his own use by the mortgagee 
amounted to a conversion or not. 

Conflict of Laws — Contractual Capacity — State Policy. — The de- 
fendant, a married woman domiciled in Texas, executed a guaranty 
while in Illinois, where the contract was valid. Action was brought 
against her on the guaranty in Texas, where married women had no 
capacity to make such contracts. Held, there could be no recovery 
since the public policy of Texas would be contravened by the enforce- 
ment of the contract. Union Trust Co. v. Grosman (1918) 38 Sup. 
Ct. 147. 

The validity of a contract is ordinarily determined by the law of 
the place where it was made. Berger-Orittenden Co. v. Chicago, etc., 
By. (1915) 159 Wis. 256, 150 N. W. 496; Story, Conflict of Laws 
(8th ed.) § 242. A contract valid where made will be enforced in any 
jurisdiction, unless the positive law of the forum, or a public policy 
which regards such contracts as immoral or pernicious, and their recog- 
nition as inexpedient, would be contravened. Pope v. Hanke (1894) 
155 111. 617, 40 N. E. 839; Fox v. Postal, etc., Co. (1909) 138 Wis. 648, 
120 N. W. 399; see Palmer v. Palmer (1903) 26 Utah 31, 72 Pac. 3; 
Story, op. cit. § 244. The fact that the contract could not validly have 
been made in the forum is not of itself generally held to indicate a 
local policy opposed to its enforcement. Brown v. Browning (1886) 
15 K. I. 422, 7 Atl. 403; The Fri (C. C. A. 1907) 154 Fed. 333. 
When contracts made by married women in a jurisdiction where they 
possess capacity, are sought to be enforced in the state of their domi- 
cil, many courts hold, accordingly, that their inability to assume the 
obligation in the forum evinces no policy forbidding its enforcement 
if validly contracted elsewhere, and have regarded the legislative tend- 



